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FUEL CELL STACK 

Examiner: Adam Arciero S.N. 10/524,880 Art Unit: 1795 August 10, 2009 

DETAILED ACTION 

1. The Applicant's amendment filed on March 11, 2009 was received. Claims 1-13 are 
currently pending. Claim 1 is amended. Claims 14-32 are canceled. 

2. The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

Claim Rejections - 35 USC § 102/ 103 

3. The claim rejections under 35 U.S.C. 102(b)/103(a) as being anticipated by, or in the 
alternative unpatentable over DAIDO et al. on claims 1-6, 8-9 and 12-13 are maintained. 

As to Claims 1-2 and 12-13, DAIDO et al. discloses a non-aqueous secondary battery 
comprising an anode and cathode with their respective active materials. Said positive material is 
a lithium containing transition metal oxide and the negative material is a material capable of 
lithium doping/dedoping (pg. 1, [0002]). Said battery further comprises a non-aqueous 
electrolyte solution and a separator composed of a porous film made of a porous polymer, further 
including a network-like sheet (pg. 6, [0067]). Said separator swells in the electrolyte solution 
and retains said electrolyte (pg. 6, [0067]). DAIDO et al. discloses an example wherein said 
network- like sheet has a mean film thickness of 18 microns, a basis weight of 12 g/m 2 , gas 
permeability of 0.04 seconds, a McMullin number of 9, wherein the product of said McMullin 
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number and film thickness is 162 microns (pg. 9, Example 3). Said separator has a mean film 
thickness of 26 microns, a basis weight of 21.1 g/m 2 and a gas permeability of 22 seconds (pg. 
10, Table 1). It is the position of the Examiner that the relationships (I and II) of claim 1 are 
inherently satisfied, given that the positive and negative electrode materials and specific 
separator of DAIDO et al. and the present application have the same materials, composition and 
properties. A reference which is silent about a claimed invention's features is inherently 
anticipatory if the missing feature is necessarily present in that which is described in the 
reference. Inherency is not established by probabilities or possibilities. In re Robertson, 49 
USPQ2d 1949 (1999). Applicant is advised to submit other information with respect to the 
DAIDO et al.'s non-aqueous battery, if it is shown to be patentably distinct from the instant 
invention. 

Alternatively, it would have been obvious to one of ordinary skill in the art to adjust the 
amount of lithium utilized in the battery and the value for the overcharge-preventing function in 
order to provide a low-cost battery with appropriate safety characteristics during overcharge (pg. 
1, [0001]). 

As to Claims 3-6, DAIDO et al. discloses wherein the positive active material is LiNi0 2 , 
LiMn 2 0 4 or LiCo0 2 (pg. 4, [0062]). 

As to Claims 8, DAIDO et al. discloses wherein said network-like sheet is a non-woven 
fabric (pg. 5, [0075]). 

As to Claims 9, DAIDO et al. discloses wherein said non-woven fabric is composed of 
aromatic polyamides or polyesters (pg. 5, [0078]). 



Application/Control Number: 10/524,880 Page 4 

Art Unit: 1795 

4. The claim rejections under 35 U.S.C. 103(a) as being unpatentable over DAIDO et al. 
and NAKAMIZO et al. on claim 7 and DAIDO et al. and WATANABE et al. on claims 10-11 
are maintained. 

As to Claim 7, DAIDO et al. does not expressly disclose wherein the positive active 
material is composed of lithium manganate and lithium nickelate. However, NAKAMIZO et al. 
teaches a nonaqueous battery comprising a positive electrode material of LiCo0 2 , LiNi0 2 and/or 
LiMn 2 0 4 (pg. 5, [0070]). 

However, NAKAMIZO et al. is clearly teaching that a positive active material of LiNi0 2 
combined with LiMn 2 04 is considered functionally equivalent to the active material of LiCo0 2 , 
LiNi0 2 or LiMn 2 04 of DAIDO et al. Therefore, at the time of the invention, it would have been 
obvious to one of ordinary skill in the art to substitute the positive active material of LiNi0 2 
combined with LiMn 2 04 for the positive active material of DAIDO et al., because NAKAMIZO 
et al. teaches that they are recognized equivalents. 

5. Claims 10-11 are rejected under 35 U.S.C. 103(a) as being unpatentable over DAIDO et 
al. (US 2003/0003363 Al) as applied to claims 1-6, 8-9 and 12-13 above, and further in view of 
WATANABE et al. (US 6,083,644). 

As to Claims 10-11, DAIDO et al. discloses a separator comprising a network-like 
support made of a non-woven fabric. DAIDO et al. does not expressly disclose the network like 
support as being a glass cloth. 

However, WATANABE et al. teaches of a non-aqueous electrolyte secondary battery 
(Title) comprising a separator of a porous material which does not have electron conductivity 
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having open pore and a durability against electrolytic solution and the active material. Said 
separator can be non-woven fabric, or a cloth comprising glass fibers (col. 13, lines 50-63). 
Non-woven fabric separators and a glass fiber cloth separator are considered functionally 
equivalent separators for non-aqueous electrolyte batteries. Therefore, at the time of the 
invention, it would have been obvious to one of ordinary skill in the art to substitute a glass cloth 
separator for the non- woven separator of DAIDO et al., because WATANABE et al. teaches that 
they are recognized equivalents. 



Double Patenting 

6. The nonstatutory obviousness-type double patenting rejections on claims 1-2, 8-9 and 12 
as being unpatentable over DAIDO et al. ('352) are maintained. 

Claims 1-2, 8-9 and 12-13 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1, 8, and 10-12 of U.S. Patent No. 6,818,352 
B2. Although the conflicting claims are not identical, they are not patentably distinct from each 
other because the claims of '352 patent anticipate the instant claims. See In re Goodman, 1 1 
F.3d 1046, 29 USPQ 2d 2010 (Fed. Cir. 1993). 

As to Claims 1-2 and 12-13, the overcharge-preventing function, total amount of lithium 
in the active material, weight of positive and negative active materials, etc. are all parameters 
that may be routinely manipulated. 
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Response to Arguments 

7. Applicant's arguments filed on May 7, 2009 have been fully considered but they are not 
persuasive. 

Applicant's principle arguments are: 

a) Applicant argues that the ranges of qm +QnWn are not the same between DAIDO et 
al. and the present application and that the battery of the present invention reciting relationship 
II (amended claim 1) differs from the battery of DAIDO et al. Furthermore, Table 4 of the 
present application shows the difference between the invention of DAIDO et al. and that of the 
present invention (Claim I). 

In response to Applicant's arguments, please consider the following comments: 
a) DAIDO et al. teaches the same positive electrode material, negative electrode material 
and separator (pg. 10, Example 8) as that of the present application (pg. 12, [0174]-[0183] of the 
present application). Furthermore, DAIDO et al. discloses that the positive and negative 
electrode materials have the same compositions. It is the position of the Examiner that the 
relationships of claim 1 are inherently satisfied, given that the non-aqueous battery and specific 
separator of DAIDO et al. and the present application have the same materials and properties. A 
reference which is silent about a claimed invention's features is inherently anticipatory if the 
missing feature is necessarily present in that which is described in the reference. Inherency is 
not established by probabilities or possibilities. In re Robertson, 49 USPQ2d 1949 (1999). 
Applicant is advised to submit other information with respect to the DAIDO et al.'s non-aqueous 
battery, if it is shown to be patentably distinct from the instant invention. 
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Conclusion 

8. Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ADAM A. ARCIERO whose telephone number is (571)270- 
5116. The examiner can normally be reached on Monday to Friday 8am to 5pm EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Dah-Wei Yuan can be reached on 571-272-1295. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

AA 

/Dah-Wei D. Yuan/ 

Supervisory Patent Examiner, Art Unit 1795 



